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Mr. Corcoran’s Trust

* Mr. Corcoran desired to “establish an institution in
Washington City, to be ‘dedicated to Art’ and used solely
for the purpose of encouraging American genius, in the
production and preservation of works pertaining to the
‘Fine Arts.”” Cy Pres Pet., Stack Decl. Ex. 1 at 1.

e The trust funds must be used “for the perpetual
establishment and maintenance of a Public Gallery and
Museum for the promotion and encouragement of the arts
of painting and sculpture, and the fine arts generally.” Id.
at 6.

*  “[A]ll legal rights and titles in the premises shall be taken
and held in such manner, and with such legal forms, as
shall serve the trusts, intent, uses and purposes declared or
plainly indicated or implied in and by the terms of this
instrument.” /Id.
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Mr. Corcoran’s Trust

caran’s plans for the Gallery were two-fold: to
,_esmbh:h a repository -in the nation’s capital for por-
traits of American heroes and outstanding examples
‘of contemporgary. American art and to found a school
of art which would allow futnre American artists to
arilize the Gajllery’s permanent collection to perfect
their own styles.

accmdmg 10 aumompan
for the creation. of an art schoe

Int. Ex. 13 at 28-29
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Mr. Corcoran’s Trust

“In 1878, Mr. Corcoran presented to the
Board of Trustees a check in the amount of
$2,123.27 ‘for the specific purpose of
aiding in the establishment of a school of
design in connection with the Gallery.”

Int. Ex. 13 at 44
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“[T]he greatest 19th century American Art collection in the
world.” Tr. 543:4-6.

* Over 17,000 works of art, including
9,000 prints and drawings and 6,500
photographs and new media works.

* Because Mr. Corcoran dealt directly with
artists, he amassed an unprecedented
collection of post-Civil War American art.

e The Corcoran Gallery was a truly
national gallery dedicated to showcasing
American genius. Tr. 547:3-8. Over the
decades, the Corcoran remained a hub for
Albert Bierstad, The Last of the Buffalo, 1888. contemporary American art, as artists
reinvented American genius by studying
the Corcoran collection.

GIBSON DUNN 5



SUBSTANTIVE STANDARD OF REVIEW

Clear And Convincing Evidence
No Deference Afforded Under Business Judgment Rule
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The Burden Of Proof Must Be Clear
And Convincing Evidence

*  The Uniform Trust Code is supplemented by the common law of trusts, including principles of equity.
Unif. Trust Code § 106.

*  Under principles of trust law, any effort to rewrite the terms of a trust requires proof by clear and convincing
evidence.

“[A]ppellant has the burden of proving the settlor’s intent by clear and convincing evidence for purposes
of trust reformation.” Estate of Tuthill, 754 A.2d 272, 275 (D.C. 2000)

— Inre Ingersoll Trust, 950 A.2d 672, 693 (D.C. App. 2008)

Clear and convincing evidence is required to justify equitable deviation from administrative terms of a trust, a
lesser deviation from the settlor’s intent than cy pres.

— Barnes Found., No. 58,788,2004 WL 1960204, *11 (Pa. Com. PI. Jan. 29, 2004) required clear and
convincing evidence for equitable deviation because “in exercising its jurisdiction to modify or alter, the

court should be exceedingly cautious. Courts will exercise such power only when it clearly appears to be
necessary and only in extreme cases.”

— Equitable deviation does not alter the purpose or objective of the trust. Cy pres authorizes a court to
“modify or terminate” the trust. D.C. Code § 19-1303.13.

— A court’s equitable “jurisdiction merely to vary the details of the administration of a trust is more liberally
exercised . . . than the cy pres power of the court.” Craft v. Shroyer, 74 N.E.2d 589, 598 (Ohio Ct. App.
1947), cited in In re Estate of Craig, 848 P.2d 313, 321 (Az. App. Div. 1992).

» It follows that a party desiring to break the deed of trust, divert the trust proceeds, and alter the vision of the
settlor’s ideals and vision must come forward with clear and convincing evidence.
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EEmm—
The Court Should Review de novo

* In this cy pres proceeding, Petitioners seek a very specific kind of relief under
D.C. Code governing trusts, D.C. Code § 19-1304.13.

* The decision as to whether to apply cy pres rests in the sole discretion of the
Court.

— The Trustees cannot depart from the Trust’s direction merely because they
have made a policy choice to do so. Connecticut College v. United States,
276 F.2d 491, 497 (D.C. Cir. 1960); see also Bogert, Trusts (2d ed.) § 439;
4 Scott Trusts (3d ed. 1967) § 399.4.

— The Court “must exercise his or her independent power of review.” In re
Barnes Found., 683 A.3d 894, 899 (Pa. Com. Pl. 1996).

GIBSON DUNN .



Business Judgment Does Not Apply Even Under Nonprofit
Code

* The doctrine of ultra vires precludes application of the
business judgment rule.

— “To the extent a director knowingly . . . violat[ed] the
company’s charter, that director’s action 1s ultra vires and
1s not the product of a valid business judgment.” Melzer v.
CNET Networks, Inc., 934 A.2d 912, 914 (Del. Ch. 2007).

GIBSON DUNN
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Trust—Not Corporate—Law Applies

* In any event, where charitable corporations have their genesis 1n a trust, even
where the trust results in a non-profit corporation, the more stringent
requirements of trust law—mnot corporate law—apply.

* The Restatement (Second) of Trusts, which has been embraced by the D.C.
Court of Appeals, reaffirms that trust law applies: “Ordinarily the principles
and rules applicable to charitable trusts are applicable to charitable
corporations.” Restatement (Second) of Trusts § 348 cmt. f.

— See also Board of Directors, Wash. City Orphan Asylum v. Board of
Trustees, 798 A.2d 1068, 1075 n. 6 (D.C. 2002).

GIBSON DUNN
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IMPRACTICABILITY OR IMPOSSIBILITY

Trustees Have Failed To Meet Their Burden Of Proof
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EE T
Standard For Impracticability

1) Although no precise definition of “impracticability” exists, courts have described
impracticability as occurring when a trust is:

 Am.Jur. 2d § 151 (“whether a donor’s intentions can beneficially be carried into effect”);

Am. Jur. 2d § 157 (““An impractical restriction is one that is not capable of being carried
out in practice.”)

* “doomed to failure” — Levings v. Danforth, 512 S.W.2d 207, 210 (Mo. App. 1974)
*  “no longer feasible” — Hinckley v. Caldwell, 182 N.E.2d 230, 235 (I1l. App. 1962)

* “unreasonable to effectuate” — In re Lucas, 261 P.3d 800, 807 (Haw. Ct. App. 2011); see
also Restatement on Trusts (Third) § 67.

2) Courts will deny cy pres relief so long as there is some reasonable way to fulfill the trust’s
purposes.

*  Oshkosh Found., 213 N.W.2d 54, 57 (Wis. 1973)
* Britton v. Killian, 245 A.2d 289, 294 (Conn. Super. 1968)

3) The trustees bear the burden of proving that other possible alternatives would be “futile.”
*  Museum of Fine Arts v. Beland, 735 N.E.2d 1248, 1252 (Mass. 2000)

GIBSON DUNN
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EE T
Petitioner Has Failed To Establish Impracticability

Petitioner has failed to adduce adequate (or any) evidence, establishing that the
trust, as 1t stands today, is financially impracticable.

* Instead, petitioner relies upon a vague timeline, referencing the Mapplethorpe
exhibit and the end of the Gehry campaign in 2005, without hard data to
establish impracticability.

* The closest person to a financial professional introduced by petitioner was
Lauren Stack, the COO of the Corcoran, who noted at trial that she 1s not a
CPA, not qualified to offer opinion on financial statements, is not an

accounting professional, and has no license or professional restriction as an
accountant. Trial Tr: 104:3-104:17 (Stack).

* The only piece of financial data attached to the petition for cy pres was a
spreadsheet in Ms. Stack’s declaration. That declaration itself proves that the
Corcoran 1s not financially impracticable.

GIBSON DUNN
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EE T
Petitioner’s Evidence Indicates Financial Practicability

* 6 Years of Surplus

2,988,279 47,084 1,337,617

Int. Ex. 2

GIBSON DUNN !



EE T
Petitioner’s Evidence Indicates Financial Practicability

Q. So the notion that there’s a rolling 10
million dollar deficit is not borne out by
this spread sheet that you have
submitted to the Court, is it?

A. I’m just taking my time here because

L you're really mixing apples and oranges

here. This spread sheet does not show a
/‘ rolling 10 million dollar deficit. Correct.

Trial Tr. 103:19-103:24 (Stack)

GIBSON DUNN
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Petitioner’s Evidence Indicates Financial Practicability

Figure 4. Schedule 2.6(c): Alternative Reconciliation of Corcoran “Cash in Bank,” as of 5/2/2014
Cash in bank as of 5/2/14
a JP Morgan 5 40,792,552 .00 A 1P Morgan S 40,792,552.00
b PNC operating account 5 0,905,408 48 B PNC operating account 5 9,905,408.48
C PMC Pittman account 5 2,407,501.00 C PMC Pittman account & 2407 ,501.00
d=a.c Total Cash 5 53,105,461 48 D=A_C Total Cash Available as of 5/2/14 5 53,105,461.48
e Permanently restricted endowment funds 5 12 478,699.00 E Less: Cash for Operations (May- June 30) 5 4 684,000.00
F Less: Cash for Operations (July 1-August 15) 5 5,171,000.00
f Temp restricted funds 5 1,571,B15.00 G=E+F Subtotal 5 9, 855,000.00
g Temp restricted - Pittman % 2,357,501.00
h Cash for operations May-June 30 5 4,684,000.00 H=D-G Adjusted Cash Available as of August 2014 5 43,250,461 48
i Cash for operations July 1-August 19 % 5,171,000.00
j=e.i Total Expenses (now through close) 5 26,263,018.00 I Less: Permanently restricted endowment funds S 12,478,699.00
I=hH- Adjusted Cash Available % 30,771,762 48
k=d-j Cash as of Aug 19 (not induding endowment) 5 26,842 443 48
K Plus; Clark Settlement (Date TBD) ) 11,250, 000.00
1 Funds owed GW at closing 5 35,000,000.00 [=+K Adjusted Cash Available 5 42,021,762.48
m Corcoran transition budget (Aug 19-Sept 30) 5 1,732,000.00
M=l-E-L  Less: Temp Restricted Funds 3 1,571, 818.00
n=k-tm  Difference 5 (9,889,556.52) N Less: Temp Restricted Pittman 5 2,357,501.00
O=L-M-N Adjusted Cash Available 5 38,092, 443.48
o Clark Settlement (Date TBDY) % 11,250,000.00
p Pay GW note 5 (9,889,556.52) P Less: Funds Owed GW at Closing $  35,000,000.00
g=o-p Difference after paying GW 535MM $ 1,360,443.48 Q Less: Corcoran Transition Budget 5 1,732,000.00
R=0-P-0 Met Balance (Payment to Ongoing Entity) 5 1,360,445 48
r Payment to Corcoran ongoing entity S 1,360,443 48
s=qr Remainder to be split 50/50 GW and Corcoran & -

GIBSON DUNN Int. Ex. 25, Flig. 4



Petitioner’s Evidence Indicates Financial Practicability

? A. The cash expected on hand at the
Corcoran right now would be, if you take
the 53 that’s total cash and you back out
the operations money, would be
approximately 40 million. Correct.

Trial Tr. 114:4-114:7 (Stack)

GIBSON DUNN
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EEETmm.
Petitioners’ Have Overstated Renovation Costs

PROJECT GRAND TOTAL $102,180,000

Pet. Ex. 4 at 2

GIBSON DUNN .



Petitioners’ Have Overstated Renovation Costs

J A. It's the direct cost of renovating the
building. The does not include
architectural and engineering fees, which
are about 15 percent. It doesn't include
soft costs, which I've learned in the
museum business, when you're
renovating a building, are quite
expensive.

Trial Tr. 62:1-62:5 (Stack)

GIBSON DUNN
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EEETmm.
Petitioners’ Have Overstated Renovation Costs

Q.Did the document include any escalation

for the costs of inflation as they would
Z rise over the period of time subsequent
to 20127

A. No. So if you were to start this today and
at three percent escalation a year, you’d
be at 115 million to do this part of it.

Trial Tr. 62:14-62:19 (Stack)

GIBSON DUNN .
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Corcoran Mark-Ups

i Pet. Ex. 4, Pg. 3-4

GIBSON DUNN y



EETTTTm—
Subtotal and Grand Total Reflecting Mark-Ups

SUBTOTAL (direct trades) $389.60 $68,635,269
[ [
GRAND TOTAL 48.9% $580.00 $102,178,269
Pet. Ex. 4, Pg. 9

GIBSON DUNN .



EEETmm.
GW’s Renovation Estimate

We took a fresh look at its renovation
requirements and engaged | think
some very reputable and skillful
consultants in that process —in
particular, two major construction
firms, Whiting-Turner and Clark
Construction. Each provided separate
and independent estimates that led us
to the conclusion that we were looking
at approximately 80 million dollars
over time in renovation.

Trial Tr. 159:15-159:22 (Knapp)

GIBSON DUNN
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EEETmm.
GW’s Renovation Estimate

Q All right. But that’s the first, the first part
of the renovation plan —

A. Correct.

Q.—is to spend the 25 million, correct?

A. Yes.

Q.All right. That would leave a 10 million-
dollar surplus, correct?

A.l'm not —

Q.10 million dollars would be left in the
renovation transfer account, correct?

A. Correct, yes.

Q.All right. And then for any renovations
above 35 million, you said that the
university would do fundraising.

Did | understand that correctly?

A. | said a combination of fundraising and

the results of university operations.

Trial Tr. 185:11-186:1 (Knapp)

GIBSON DUNN
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UMD’s Renovation Estimate

J So we worked through it with them.

We were able to narrow the plan to 71
< million dollars as to most essential

renovations, spread it out over several

years. After all, you know, we have 900
million dollars worth of deferred
maintenance. So we’re not phased by a
71 million dollar deferred maintenance
bill. So we were working partnership
with them.

Trial Tr. 644:5-644:11 (Loh)

GIBSON DUNN
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EEETmm.
UMD’s Renovation Estimate

A.The first phase, which is absolutely

essential and critical is 15 million dollars
Z for life safety measures. We would do

— that instantly. | don’t care whether

Corcoran has money or not. If we're
involved, we will pay for it and we’ll do it
for the safety of the students and
everybody else. So the second phase —
so that’s stage one, 15.

Trial Tr., 684:10-686:16 (Loh)

GIBSON DUNN
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|
AAM/AAMD Accreditation

A. | think this whole idea of AAMD censure
is a bit of a -- or censure is a bit of a red

— - herring.

July 31, 2014 AM Trial Tr. Pg. 734, Ln. 23-24 (Johnson)

GIBSON DUNN .



AAM/AAMD Accreditation

A.So the AAMD actually has the --
authority is a strong word. The AAMD
can censure institutions, meaning that
they ask their membership, the 236
other art museum directors, to
essentially cut off relationships with that
institution. ... So the AAMD has the
censures as a body of the AAMD
censures. However, there is always a
caveat in the censure that the individual
members of AAMD should use their
discretion as to whether or not they
want to follow the censure. So you know,
it's a little squishy.

GIBSON DUNN

July 31, 2014 AM Trial Tr. Pg. 726, Ln. 1-5, 9-13 (Johnson)
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AAM/AAMD Accreditation

Q.In these proceedings the trustees are

| claiming in part that this deal, proposed
deal, is necessary because they may lose
AAM accreditation otherwise. Do you
think that is a legitimate argument, in
your view?

A.l think the AAM is important certainly,
and plays a very valuable role in the
museum community. | don’t believe that
AAM accreditation for the Corcoran at
this moment in time is anything — | don’t
think it’s — no.
| don’t think that AAM accreditation
ultimately matters certainly to individual
donors. I've never heard trustees talk
about AAM accreditation. It’s something
that | think museum staff and museum
officials talk about and know about. But,

4 no, | don’t think it would be tragic.

GIBSON DUNN Trial Tr. 996:13-996:25 (gglith)



AAM/AAMD Accreditation

™

Q Can you explain why at this point in time
that reinforces your view that loss of
AAM accreditation is not tragic?

A.l think if the option were to save the
museum with some sales of art versus
not doing that, ultimately, my view is
that most people in the community want
a whole museum. They want a stable,
self-sufficient institution.

GIBSON DUNN

August 5, 2014 Trial Tr. Pg. 997, Ln. 4-6, 12-16 (Smith)
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|
AAM/AAMD Accreditation

Q.There’s also been some discussion here that, in the
proceeds from the sales of something money are
used to stand up the Corcoran, as opposed to being
handed over to GW, that the AAMD will sanction the
Corcoran and that this would be catastrophic, and a
death knell. In your view, is that a legitimate
argument?

A.No. | mean, the AAMD, | think, is very important and,
again, is listened to and taken seriously in the art
community, but the AAMD advises its members, the
American Alliance of Museum Directors, the directors
advise their members to follow sanctions against a
museum, museum directors individually make the
call, whether they adhere to the sanctions, as |
understand it. Sanctions aren’t in place —aren’t
imposed on activities that are already in place. So, for
example, most museums have exhibition calendars
that are planned three years or many years in
advance. So those sanctions wouldn’t necessarily
affect ongoing activities.

GIBSON DUNN Trial Tr. 998:10-999:5 (g?mh)



EEmm—
AAM/AAMD Accreditation — Other Museums

* Johnson testified regarding the National Academy Museum,
which was censured for selling paintings to keep the doors open,
but was reinstated 18 months later when 1t was “on the right path
for fiscal health.” (Tr. at 731:10-732:6).

 Smith testified that when the Delaware Art Museum was

censured, that sanction did not affect their foundation or grant
giving. (Tr. at 998:9-21).

GIBSON DUNN
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AAM/AAMD Accreditation

Q. Well, let me ask you — has the Corcoran spent
deaccessioning funds for operational purposes?

A. The Corcoran has borrowed against its restricted
accounts with a designated source of repayment.

k ok ok

Q. —if the cy pres proposal goes forward, that’s
money that’s being broken up and sent to GW
and sent to the National Gallery, correct?

A. The funds that are being sent to the National
Gallery are the restricted endowments that are
related to the art. And the remainder of the
funds that are going to GW, part of them are the
deaccessioning funds and part of them are
restricted endowment funds.

Q. And | think there’s no dispute that funds from
those proceeds will be used to, when they go to
GW, to help renovate the building, correct?

A. There’s 35 million dollars that goes into the
renovation.

GIBSON DUNN

Trial Tr. Pg. 230, Ln. 10-13; Pg. 231, Ln. 5-17 (Stack)
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EETTTTm—
Petitioner Has Failed To Establish Impracticability

* Petitioner’s remaining “evidence” is the Lord consulting report, from 2011,
referencing 40 years of deficits. (Pet. Ex. 1).

* This evidence is belied by the declaration submitted in support of the petition,
which shows surpluses in 6 of the last 13 years. (Int. Ex. 2).

GIBSON DUNN y



EEmm—
The Trust Is Practicable

GIBSON DUNN Int. Ex. 23,3&1; 3



EEmm—
The Trust Is Practicable
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EEmm—
The Trust Is Practicable

GIBSON DUNN Int. Ex. 23,3&1; 5



EEmm—
The Trust Is Practicable

GIBSON DUNN Int. Ex. 23,3&1; 6



EEmm—
The Trust Is Practicable

GIBSON DUNN Int. Ex. 23,3&1; 7



EEmm—
The Trust Is Practicable

GIBSON DUNN Int. Ex. 23,28 8



[
Ford’s Theatre Contributions And Net Assets Analysis

GIBSON DUNN Int Ex. 22t 4



[
Ford’s Theatre Contributions And Net Assets History

GIBSON DUNN Int Bx. 22t 3



ROOM FOR IMPROVEMENT

The Trust Is More Than Sustainable With Proper Changes

GIBSON DUNN



... 4 4 &
Room For Improvement

* Board building

* Board giving

* Development staff

* Development programming

* Hire and retain qualified staff

* Director with arts expertise

* Reduced operating expenses (lawyers, consultants, etc.)
* Arts Institute of Chicago model

 Ford’s Theatre model
GIBSON DUNN
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... 4 4 &
Room For Improvement

Int. Ex. 13 at 1

GIBSON DUNN B



L e
Corcoran’s Witness Acknowledges Board Failure

*  With respect to the board never being built to full capacity O’Connor acknowledges that is “not a
responsible way for a board to maximize its fundraising potential” because “there’s vacancies on
the board that can be filled.” (Trial Tr. 305:3-305:16.)

*  Agrees that “board giving in 2010, 2011, and 2012 was lower than it had been in 2009 and that, “in
those three years, the board giving was lower than any year listed on” the chart in the
Development Guild report. (Trial Tr. 306:19-307:1.)

*  He agrees that the years 2010, 2011, 2012, and 2013 were “certainly” important in the context of
needing “donations and contributions and leadership from its board.” (Trial Tr. 307:15-307:20.)

*  “The capacity of the board needed to be increased.” (Trial Tr. 308:19-308:20.)

* Acknowledged that he “found that there was not a sufficiently robust or built out infrastructure for
fundraising development.” (Trial Tr. 309:1-309:6.)

*  “It’s unusual for a board chair to give zero in a year. Absolutely.” (Trial Tr. 313:11-313:12.)

* The “board chair” is “ultimately responsible for ensuring that an institution has a robust
philanthropic and development infrastructure.” (Trial Tr. 314:10-314:17.)

GIBSON DUNN
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Schultz & Williams Report (June 27, 2008)

Expand and strengthen the Board of Trustees in order to create the highest level
Sfundraising activity for the Corcoran over the next five years.

Int. Ex. 6. at CGT001531

GIBSON DUNN .
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Schultz & Williams Report (June 27, 2008)

Int. Ex. 6. at CGT001532

GIBSON DUNN N



[
Schultz & Williams Report (June 27, 2008)

The Corcoran must engage its Board in fundraising
as its number one priority and should also recruit the highest level volunteers for special
fundraising committees.

Int. Ex. 6. at CGT001541

GIBSON DUNN N



L D ..
Importance Of Board Building

O’Connor (Trial Tr. 294:21-294:22)
Q. Why would a consultant recommend to a nonprofit to engage in board building? What’s the purpose,
what’s the benefit of saying build out the board?
A. The purpose of recommending board building to any nonprofit is to help the nonprofit raise more
money.

Johnson (Trial Tr. 708:7-708:21)

Q. That’s where I’d like to begin. First, why is it important to have a larger board rather than a smaller
board?

A. Ithink there are a couple of reasons for that. One, you want to have enough voices around the table to

be advising and guiding the staff. Secondly, more people on your board means you have a greater

ability to raise money. And you have a greater ability to leverage money within the community. So you

want to have as wide a band width on that as you possibly can.

And why — once you get your number of board seats up, why would you then want to fill them?

Why would you want to fill them?

Yes.

To help raise more money.

Smith (Trial Tr. 987:17-987:23)
A. [T]here didn’t seem to be an accompanying track to raise money or to increase the size of the board,
which I think I was nervous about from the very beginning.
Q. And let’s talk about that issue of the size of the board. Why were you concerned about the size
of the board?
A. 1 didn’t feel it was large enough to address the fundraising needs of the institution.

GIBSON DUNN .
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EE T
Board Building

Q.So if my math is correct, assuming it’s
correct, that would mean the board had
never built out to full capacity, correct?

A. Correct.

Q.And in your view, is that a responsible
way for a board to maximize its
fundraising potential?

A.I’'m not sure. I’'m not sure. Maybe
rephrase the question, please.

Q.Is that a responsible way for a board to
maximize its fundraising potential?

A. No.

Trial Tr. 305:3-313 (O’Connor)

GIBSON DUNN y



Board Building

FY 2007

Sarah E. Chapoton
Cherrie W. Doggett
Anne N. Edwards
Emanuel J. Friedman
Michael N. Harreld
Harry F. Hopper
Julie J. Jensen
William A. Roberts

Jeanne W. Ruesch
Helen C. Smith

FY 2008

Sarah E. Chapoton
Cherrie W. Doggett
Anne N. Edwards
Michael N. Harreld
Harry F. Hopper
Julie J. Jensen
Franco Nuschese

William A. Roberts

FY 2009

Sarah E. Chapoton
Carl Colby
Josephine S. Cooper
Cherrie W. Doggett
Anne N. Edwards
Michael N. Harreld
Harry F. Hopper
Julie J. Jensen

Frederick W. Knops

Christopher M.
Niemczewski

Franco Nuschese

William A. Roberts

FY 2010

Sarah E. Chapoton
Josephine S. Cooper
Cherrie W. Doggett
Anne N. Edwards
Harry F. Hopper
Julie J. Jensen
Frederick W. Knops
Christopher M.

Niemczewski

Franco Nuschese

William A. Roberts

FY 2011

Sarah E. Chapoton
Josephine S. Cooper
Cherrie W. Doggett
Anne N. Edwards
Harry F. Hopper
Julie J. Jensen
Frederick W. Knops
Christopher M.

Niemczewski

Franco Nuschese

FY 2012

Carolyn S. Alper
Sarah E. Chapoton
Josephine S. Cooper
Cherrie W. Doggett
Anne N. Edwards
Michela A. English
Shannon J. Finley
Kathryn L. Gleason

Eleanor F. Hedden
Harry F. Hopper

Julie J. Jensen
Frederick W. Knops
Frank G. LaPrade
Harvey L. Pitt
Henry L. Thaggert

FY 2013

Carolyn S. Alper
Sarah E. Chapoton
Anne N. Edwards
Michela A. English
Shannon J. Finley
Kathryn L. Gleason
Eleanor F. Hedden
Harry F. Hopper

Julie J. Jensen
Frederick W. Knops

Frank G. LaPrade
Harvey L. Pitt

Henry L. Thaggert

FY 2014

Carolyn S. Alper
Sarah E. Chapoton
Anne N. Edwards
Michela A. English
Shannon J. Finley
Kathryn L. Gleason
Eleanor F. Hedden
Harry F. Hopper

Julie J. Jensen
Frederick W. Knops

Frank G. LaPrade
Harvey L. Pitt
Ann Stock

Henry L. Thaggert

Stephen G. Stein joined the Board on September 26, 2011 and resigned on January 3, 2012. Harry F. Hopper, Julie J. Jensen, and Franco Nuschese gave
$0 during FY 2011.

Int. Ex. 7 at Attachment 5
52

GIBSON DUNN



EE T
Board Building

Interrogatory # 10: Identify all individuals considered for Board membership from 2009 to

present, including all individuals who accepted offers to join the board and all individuals who

declined to join the Board.

Int. Ex. 7 at 6-7

GIBSON DUNN .



EE T
Board Giving

A. Yeah. Usually the best solicitors are
those who are giving money.
Because when you’re in the act of
asking someone for money, they will
ask what did you give? And so that’s
important to have the group. And |
think before you announce a
campaign, strategically it makes
sense to have a plan to either have
most of the money raised or
certainly a plan to raise the rest of
the money to help ensure success.

Trial Tr. 283:3-283:10 (O’Connor)
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Board Giving

TOTAL FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Carolyn S. Alper $120,500.00 - - - - - $60,500.00 $60,000.00 $0.00
Sarah E. Chapoton $227,607.48 $25,000.00 $27,625.00 $28,350.00 $26,300.00 $26,000.00 $27,363.00 $41,569.48  $25,400.00
Carl Colby $3,000.00 -- - $3,000.00 - - - -- --
Josephine S. Cooper $94,000.00 -- - $63,000.00 $30,000.00 $0.00 $1,000.00 -- --
Cherrie W. Doggett $234,750.00 $40,000.00 $50,000.00 $35,000.00 $66,000.00 $40,000.00 $3,750.00 -- -
Anne N. Edwards $338,954.72 $50,148.19 $26,000.00 $43,756.84 $43,869.15 $41,618.50 $28,855.17 $71,766.68  $32,940.19
Michela A. English $9,740.00 - - - - - $2,340.00 $6,400.00 $1,000.00
Shannon J. Finley $81,300.00 -- - - - - $25,300.00 $31,000.00  $25,000.00
Emanuel J. Friedman $25,000.00 $25,000.00 - - - - - - -
Kathryn L. Gleason $67,268.46 -- - - - - $15,000.00 $27,268.46  $25,000.00
Michael N. Harreld $181,256.26 $22,500.00 $22,500.00 $136,256.26 - - - -- -
Eleanor F. Hedden $109,450.00 -- - - - - $17,150.00 $62,300.00  $30,000.00
Harry F. Hopper $375,717.35 $35,000.00 $0.00 $101,700.00 $3,000.00 $51,500.00 $40,000.00 $119,250.00  $25,267.35
Julie J. Jensen $152,425.33 $75,425.33 $25,000.00 $0.00 $25,000.00 $0.00 $2,000.00 $25,000.00 $0.00
Frederick W. Knops $89,650.00 -- - $15,500.00 $15,000.00 $10,000.00 $13,000.00 $36,150.00 $0.00
Frank G. LaPrade $110,000.00 -- - - - - $35,000.00 $50,000.00  $25,000.00
Christopher M. Niemczewski $95,000.00 -- - $35,000.00 $25,000.00 $35,000.00 - -- --
Franco Nuschese $0.00 - $0.00 $0.00 $0.00 $0.00 - - -
Harvey L. Pitt $123,615.16 -- - - - - $37,272.00 $61,343.16  $25,000.00
William A. Roberts $52,408.27 $21,548.27 $1,480.00 $25,000.00 $4,380.00 - - - -
Jeanne W. Ruesch $110,000.00  $110,000.00 - - - - - - -
Helen C. Smith $25,000.00 $25,000.00 - -- - - - -- -
Ann Stock $25,000.00 -- - -- - - - -~ $25,000.00
Henry L. Thaggert $9,545.00 -- - -- - - $5,870.00 $2,300.00 $1,375.00

Entries designated with “--” indicate that the individual was not an Executive member of the Board of Trustees during that fiscal year.
Stephen G. Stein joined the Board on September 26, 2011 and resigned on January 3, 2012. He donated $1,300 to the Corcoran in FY 2012.

Int. Ex. 7 at Attachment 5

GIBSON DUNN }



[
Board Giving History

GIBSON DUNN Pet. Ex. 9 at CGT 001803 56
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Board Giving Against Philanthropy FY ‘10, ‘11, ‘12

GIBSON DUNN Pet. Ex. 9 at CGT 001802 57
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Fundraising: Cost per Dollar Raised FY “10-12.

GIBSON DUNN Pet. Ex. 9 at CGT 001801 i,
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Comparative Analysis Of Museums

GIBSON DUNN Int Bx. 22416
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Fundraising: Development Staff Deficiencies

Confidential CGT 001490

Int. Ex. 19.
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Fundraising Lag

Int. Ex. 10 at CGT 001494
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Fundraising Deficiencies

N\

Q.There’s been a lot of talk about the
Gehry campaign. | was just wondering
timing-wise, when did the Gehry
campaign end?

A.The Gehry campaign ended in 2005.

GIBSON DUNN

Trial Tr. 519:2-519:5 (Smith)
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Fundraising Deficiencies

Q. Were you aware at that time that the
Corcoran had had a capital campaign to
build a Gehry wing that was not
successful several years before?

* %k 3k
~1 A.ldidn’t think that meant that people
wouldn’t ultimately want to support the
Corcoran again. And the attitude that |
encountered was, you know, we can’t
talk to those people, those people are
very angry at us. My attitude was, if
they’re angry with us, why aren’t we
talking to them?

Trial Tr. 991:15-992:3 (Smith)
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Fundraising Deficiencies

| Q. Okay. So when you arrived at the
Corcoran, can you tell us what your
initial impressions were of the
development effort.

A. | was -- yes. When | arrived, there was
no one else, there was no peerin
individual or major giving. | wouldn't say

it was a complete development office.
% %k 3k

Q. And during the course of your work at
the Corcoran, did you form a view about
the role of the trustees in fundraising
and development?

A. Yes. | think over time | felt that the
trustees were not engaged in
fundraising, certainly to the extent that
they should have been, given the
financial need of the organization.

GIBSON DUNN Trial Tr. Pg. 986:1-987:13 (iTith)
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Chair Recognizes Board’s Fundraising Deficiency

Q.The next sentence says, most of the
Corcoran’s trustees are relatively obscure
to members of Washington’s more
established social and philanthropic
circles.

A.Again, that’s a symptom, not a cause,
< but | think that’s a fair statement with
respect to some trustees and not to

W others.

Trial Tr. Pg. 432, Ln. 20-25 (Hopper)

GIBSON DUNN
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Impracticability and Hiring Practices — Fred Bollerer

* The Board hired individuals to senior positions who lacked appropriate
backgrounds.

* Fred Bollerer was hired in 2009 as COQ, and named President and CEO 1n
2010. Mr. Hopper confirmed that Mr. Bollerer had never been a museum

director, university president, and worked for a management consulting firm
that the Corcoran had hired before becoming COO. Trial Tr: 408:14-408:23

(Hopper).

* “My understanding is that Mr. Bollerer was a banker and had no experience
with museums or with the art world.” Trial Tr: 785:6-785:7 (Johnson).

GIBSON DUNN
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Impracticability and Hiring Practices — Lauren Stack

* Lauren Stack was hired as COO 1n 2011 even though she had no museum
experience, no education experience, no employment experience in
non-profits, no curatorial experience, and no professional fundraising
experience. Trial Tr: 73:3-74:8 (Stack).

* Ms. Stack even expressed concerns about her lack of experience and

was assured that she “wasn’t being asked to help in those areas.”
Trial Tr: 30:7-30:8 (Stack).

« It 1s uncontested that Ms. Stack is Mr. Hopper’s next door neighbor and
has served on various non-profits with Mr. Hopper.

GIBSON DUNN
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Benefits Of Director With Art Background

Sean O’Connor:

* “I think [having a director with] a background in the arts is helpful. ...It’s
helpful because you understand the challenges and the opportunities that
leading an arts organization has. And are able to communicate that to
audiences.” (Trial Tr. at 315:15-316:1.)

Anne Smith:

* Background in the arts affects a director’s ability to “attract high caliber staff or
high caliber donors....I think museums are like anything else; experience is
valuable. It’s valued by your community, it’s valued by your donors, by your
trustees. And...It’s a very high level position, it’s a very visible position, and I
think they’re very serious scholars and experts in their fields.” (Trial Tr. at
1026:3-22.)

GIBSON DUNN N
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Benefits of Reducing Expenses

GIBSON DUNN Int. Ex. 256F91g. 3



Art InStltute Of Chlcago A. It’s over a million square feet. Like the Corcoran, it’s a

museum and a college of art. The school of the Art

' Institute of Chicago is under the same non-profit
501(c)(3). It’s, also like the Corcoran, over a 100-year old
arts institution.

* ¥ 3k

A. When there’s a problem, when there’s not enough
money in the operating budget, you have a couple of
options. Obviously you can dip into the endowment
principal, you can cut programming, you can cut jobs.
The Art Institute really didn’t really want to do any of
those things, and sought to fund-raise for the gap in that
year. So the two donor groups | oversaw, the exhibitions
trust, which was $250,000 and above, and the directors
council, which was $100,000 and above, were created to
bolster operating dollars for that purpose.

k% sk ok

A. The trustees were wholly engaged in fundraising. The
two groups | just mentioned, the exhibitions trust and
the directors council, were comprised solely of trustees.
As an example, of the 400 million dollars that was raised
for the modern wing, 250 million of that came directly
from trustees. And if you included in that number
solicitations that were made directly by the trustees to
other members of the community, the number would
have been well over 300 million dollars and probably

T approaching the total of the campaign.

See Trial Tr. 979:2-982:23 (Smith)
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Ford’s Theatre Model

Added 40 new board members. (Tr. 527:11)

» Raised over $50 million in a capital campaign for renovations.
(Tr. 828:11-828:22)

* Saw “significantly larger” annual contributions—for an annual increase
of $3 million—after the capital campaign. (Tr. 830:4-830:8)

* (Capital campaign increased asset base by $41 million, which provided

“stronger financial condition for the organization.” (Tr. 830:19-830:22,
831:19-831:20)

Ford’s Theatre reopened on Lincoln’s 200th birthday. (Tr. 527:13-527:16)
In 5 years, it will be the 150th anniversary of Mr. Corcoran’s gift.

GIBSON DUNN
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Election Of Board Members

June 27, 2011 September 26, 2011

Henry L. Thaggert III Carolyn S. Alper

Shannon Finley Michela English
Kathryn L. Gleason
Eleanor F. Hedden
Frank LaPrade
Saree Pitt

Stephen G. Stein

Int. Ex. 8 at CGT000335, CGT000342-CGT000343
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The Board Abandons Independence

The Board discussed the current status of the Futures Project and after deliberation
and on a motion properly made by Frank LaPrade and seconded by Fred Knops, the
Board passed the following resolutions by a unanimous vote:

BE IT RESOLVED, the Board of Trustees of the Corcoran Gallery of Art and College
of Art and Design directs the staff to explote two options as a framework for moving

forward: A strategic path for leaving its current building and a viable partnership with
another museum or college.

Int. Ex. 8 at CGT000367

GIBSON DUNN
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The Board Abandons Independence

Q. I'm going to read you a paragraph from the

| article. Hopper said this, quote, quiet period
when fundraising and public engagement have
faltered, quote, has been an unfortunate
consequence of taking the time to put together a
credible plan, closed quote.

Did you make that statement to Mr.
Montgomery?

A. I'm not sure that’s a completely accurate quote,
but I'd say the substance of it is directionally
correct.

Q. Then the article says that Hopper said he hasn’t
solicited major donations during this period.
And it has a quote from you: If you’re going to go
to serious people and serious foundations for
serious amounts of money, seven digit figures,
you have to make your case for the cultural
position of the institution, but you also have to
show in the bigger picture the viability question
is answered, Hopper said.

Is that a statement you made to
Mr. Montgomery?
i A. Yes. That’s correct.

Trial Tr. 431:8-431:25 (Hopper)

GIBSON DUNN
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The Board Abandons Independence

~_ So my thoughts about that are that, you
know, this board has given up. And they
-- that’s his vision for the Corcoran.

Trial Tr. 736:9-736:11 (Johnson)
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MSCHE Accreditation

Pet. Ex. 2 at 1.
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Cy Pres: NEXT BEST ALTERNATIVE

Intervenors Have Presented Two Alternatives That Are Both
Superior To The Trustees’ Proposal

GIBSON DUNN



EEETmm.
Next Best Alternative

*  “The term ‘cy pres’is derived from the Norman French expression cy pres comme possible, which
means ‘as near as possible.” The cy pres doctrine is a rule of construction used to preserve
testamentary charitable gifts that otherwise would fail. When it becomes impossible to carry out
the charitable gift as the testator intended, the doctrine allows the ‘next best’ use of the funds to
satisfy the testator’s intent ‘as near as possible.”” Dem. Cent. Comm. v. Washington Metropolitan
Area Transit Com’n, 84 F.3d 451 n.1 (D.C. Cir. 1996).

* The Trustees acknowledge that under the cy pres statute, “the revised conditions must seek ‘as
nearly as possible’ to adhere to the original donor’s intent.” Memorandum of Law in Support of
the Trustees’ Motion for Entry of a Proposed Form of Order Granting Cy Pres Determination, at 10
(citing D.C. Code § 19-1304.134).

* Although courts make this determination on a case-by-case basis, the grantor’s intent is often the
main focus of the analysis. Roberds v. Markham, 81 F. Supp. 38, 1948 (D.D.C. 1948) (quotations
omitted); Obermeyer v. Bank of America, 140 S.W. 3d 18, 25 (Mo. 2004); In re Estate of Elkins,
888 A.2d 815, 823-24 (Pa. Super. 2005).

GIBSON DUNN .



GW Receives Corcoran Receives

* $116 million Flagg Building

* $45 million cash

* College of Art & Design

« $18.3 million tuition annually

 All curriculum and academic
materials

*  $10 million Fillmore Building

* Salon Dore, Mantel, Canova
Lions

* Rights to the Corcoran name

* NGA receives ability to retain
title to Corcoran art at its
discretion.

GIBSON DUNN o
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Dispersing the Corcoran Collection

b

The Corcoran and National Gallery were
“practically giddy talking about where all the
art of the Corcoran will be going.”

Trial Tr. 627:15-627:16 (Reynolds)

GIBSON DUNN .
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Next Best Alternative

Knapp

Q.Yes. The deed of trust for the Corcoran — what we’re here to, what the
Trustees are seeking here to break. Have you read that document?
A. | have not read the deed of trust, no.

Trial Tr. 208:5-208:8 (Knapp)

Reynolds

deed. And, you know, he’s not around anymore so we only have these
words that he wrote so we 150 years later can understand what he

||
J A. The main reason I’'m interested in this as a philanthropist is | read the
j wanted to do with his money and his legacy....

Trial Tr. 551:17-551:21 (Reynolds)

Reynolds

<J A. Well, you know, I’'m such a pathetic case, frankly, that the first page of

the deed of Mr. Corcoran I've been carrying around in my pocket for a
year and a half.

Trial Tr. 562:7-562:10 (Reynolds)
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Intent of Mr. Reynolds

A. You know, let's put it this way, this is the
best | can say -- Mr. Corcoran was a great
philanthropist. He was actually the
Chairman of the Board of George
Washington University.

Being a philanthropist myself, |
understand wanting to do your own
thing, create your own institutions, not
to be ruled by other academics but
having the latitude and the joy of
forming your own institution.

So my belief is, yes, he wanted an
independent institution and his trust
agreement should be upheld.

= Trial Tr. 559:12-559:21 (Reynolds)

GIBSON DUNN .



Reynolds Receives Corcoran Receives
e (Chairman seat on the Board of *  Vision and Purpose — Center for Creativity
. * 23 new, active board members with resources
Directors and fundraising ability

*  Reynolds’s experience turning around Ford’s
Theatre

*  Expanded college

*  Corporate interest from technology companies in
Silicon Valley

*  Support from Washington, D.C., as with Ford’s
*  Substantial donation from Reynolds

Corcoran Retains

*  College and Gallery remain independent

*  Collection remains intact

*  Independent Board of Trustees

*  Full ownership of Flagg and Fillmore Buildings

GIBSON DUNN
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Alternative Trustees of the Corcoran Gallery of Art

Irene Hirano Inouye

Wayne Reynolds Kenneth Duberstein
Board Chairman & CEO, Academy of Chairman and CEO, Duberstein & Associates, President, U.S. Japan Council, and Chair of the
Achievement, former Chairman of Ford’s White House Chief of Staff for President Ford Foundation Board of Trustees
Theatre Society Ronald Reag];m, .and(?ead Director of The Marlene Malek
Wayne Berman ocing Lompany Philanthropist, Friends of Cancer Research
Senior Advisor, Blackstone Group El;)th})ettlﬁ Dl}l‘:ln William R. “Billy” Martin
Lea Berman Hantiroprs Founder and Senior Partner, Martin & Gitner
Former White House Social Secretary Adrian Fenty Law Firm
Abigail Blunt Formqr ivlzy(.)r of YVashtmgton, ]?lcf’ and Thomas “Mack” McLarty
Director, U.S. Government Relations, Altria specia Zv(lisror a VeIr;ure cipl altrm President, McLarty Associates, and the White
Group hdreessen Horowitz House Chief of Staff for President Bill Clinton
Marcus Brauchli Senior Vi lf)hm.i; th;ck[:n:ln Cult d Catherine Merrill Williams
Chairman, The Arthur F. Burns Fellowship, entor vice Fresident for ArtS, LUWHIC aNG — pogident and Publisher, Washingtonian Media
. Film Development, New York State
Consultant to Graham Holdings, and former , . . A
Executive Editor of The Washington Post Governor’s Office for Motion Picture and Susan Molinari
& Television Development Vice President of Public Policy, Google, Inc.
Philanthro is?l];ijgfcaiglt\;ﬂliam Caftitz Sven Holmes Melissa Moss
pIst, Foun};la tion Vice Chairman, Legal, Risk and Regulatory, Co-Founder, MLH Strategies, LLC
and Cl}ief Legal Ot]”gl'cer. for KPMGdLLP, and Tony Podesta
ormer U.S. District Court Judge Chairman, Podesta Group

Frank “Rusty” Conner II1
Partner, Covington & Burling LLP
. d Ivy Howells 1 f A+ Julianna Smoot
Donper stude;(‘;,lgocrcoggl COC cge o Brt 1 Co-Founder, Smoot Tewes Group, and former
esign, an 0--halr Lorcoran Ba Deputy Campaign Manager for President
Obama’s 2012 Presidential Campaign

Linda Daschle
President, LHD and Associates
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Intent of UMD

Because in the language of the Corcoran,
the core philosophy, quote, unquote, and
the guiding principle As an integrated
whole, integrated whole referring to the
integration of the Gallery and the college,
keeping them together. And keeping them
together also means, of course, keeping
the art in Washington and the college in
Washington.

Trial Tr. 635:25-636:6 (Loh)
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Intent of the Board

A. That’s correct. And as to the third
item that Mr. Hopper was concerned
that we take over the college, we
explained why this was not a good
idea. In fact, we didn’t quite

understand what immediately take
/‘ over the college means.

Trial Tr. 653:22-654:1 (Loh)

GIBSON DUNN
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Maryland Receives

Access to study Corcoran art in
storage and to display that art in
Maryland as if on loan to another
museum

Collaborative opportunities with
Corcoran

Ability to provide nominees to
Corcoran Board, outside of UMD
officials or trustees

Shared interest in Flagg Building
not to exceed 50%

GIBSON DUNN

Corcoran Receives

$46 million up-front capital infusion
(more funds possible after 5 years)

No obligation to repay unless Corcoran
walks way from the deal

Fundraising assistance
Collaborative opportunities with Maryland

Permanence: 99-year partnership, with no
UMD unilateral opt-out

Corcoran Retains

College and Gallery remain independent
Collection remains intact

Independent Board of Trustees with
fiduciary duties only to the Corcoran

Flagg Building, subject to UMD security
interest

Fillmore Building
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Maryland’s Last and Final Offer Does Not Require Cy Pres

The terms of the Maryland proposal conform to the Corcoran Deed:

« UMD’s nomination of Board members (Tr. 636:7-20 (Loh)) would require amendment of
the By-Laws, not the Trust. The Board still would retain ““its discretion at all times” to
determine the criteria of membership and to select “officers, agents and servants of the
board.” Stack Decl. Ex. 1 at 5.

* Corcoran’s $10 million expenses on capital improvements in first 5 years (Tr. 678:5-26
(Loh)) would only enhance the Corcoran’s ability to provide “perpetual . . . maintenance” of
the Gallery. Stack Decl. Ex.1 at 4. UMD would cover this cost now. Tr. 686:1-4 (Loh).

 UMD’s shared ownership of the Flagg Building (Tr. 675:8-677:25 (Loh)) is consistent
with the requirement that ““all legal rights and titles in the premises . . . serve the trusts,
intents, uses, and purposes” of the Trust. Stack Decl. Ex.1 at 4.

* Display of art in Maryland (Tr. 675:8-677:25 (Loh)) is consistent with the Deed’s
requirement to “establish an institution in Washington City.” Stack Decl. Ex.1 at 1. This
would be a “rotating exhibit” (Tr. 668:19-22 (Loh)), “just like when Corcoran would loan its
art to another museum,” (Tr. 668:14-15 (Loh)).

GIBSON DUNN .



Importance of Independence

A.l guess | just want to express how
important the Corcoran is. You know,
they said graduate school would be the
biggest gift that | ever give to myself. And
so far it really has been. It’s an amazing

- independent institution. And the

< currency really isn’t — we just work on a

different currency than George

Washington University.

Trial Tr. 1050:11-1050:16 (Lacey)
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Relief Sought by Intervenors

* Deny the Trustees’ Petition for Cy Pres.

* Require Trustees to continue administering the Trust, and to forge
a plan that will:

— Keep the Corcoran art collection together; and
— Maintain the College of Art + Design’s independence.

* Order Trustees to return in 60 days to provide the Court with a
status update.

GIBSON DUNN
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EE T
Replacement of Trustees

* Trust law governs who can remove trustee directors of a charitable
corporation. Family Fed’n v. Moon, 2012 WL 3070965, at *11-12 (D.C. Sup.
2012).

e Under D.C. Code § 19-1307.06(b), “[T]he court may remove a trustee if:

(3) Because of the unfitness, unwillingness, or persistent failure of the
trustee to administer the trust effectively, the court determines that
removal of the trustee bestserves the interests of the beneficiaries.”

* No need to find bad faith. See Weldon Trust v. Weldon, 231 S.W.3d 158, 180
(Mo. App. 2007).

e The Court also “may appoint an additional trustee or special fiduciary
whenever the court considers the appointment necessary for the
administration of the trust.” D.C. Code, § 19-1307.04(e).

GIBSON DUNN
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Mr. Corcoran’s Trust

Int. Ex. 13 at 34.
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